First Things, First

· Test on Civil Liberties and Civil Rights unit Wednesday

· The END is NEAR!  You should have already begun your review!  We will have a review session on Friday.  Be ready to “give an answer!”

Colin, Condi and Karen

Civil Liberties and Civil Rights

Protecting Us From Our Government and From Each Other

Where Do These Rights and Freedoms Come From?

· Us?

· Government? 

· God?

· From God, merely recognized by Government?  

· Are they simply self evident?

· If Our Rights Come from God…
· Then the State can not take them away!

· UNALIENABLE  (or inalienable...)
The Worth of One Individual Soul

· Luke 15: 4"Suppose one of you has a hundred sheep and loses one of them. Does he not leave the ninety-nine in the open country and go after the lost sheep until he finds it? 5And when he finds it, he joyfully puts it on his shoulders 6and goes home. Then he calls his friends and neighbors together and says, 'Rejoice with me; I have found my lost sheep.' 7I tell you that in the same way there will be more rejoicing in heaven over one sinner who repents…” 

Rights And Liberties Which Allow Full Participation In A Democratic Society


· Civil Liberties

· Protect people from government (and by extension, the will of the “mob” or majority)

· A positive obligation of government; things it must provide; or

· Restraining the government’s actions against individuals

· Also expressed in terms of “rights”: right to assemble, right to trial by jury, right to counsel

· Civil Rights

· Protect people from people

· Guards groups against discrimination by other groups or individuals or corporations

· Rooted in the 14th amendment’s guarantee of equal protection under the law.

All apostles are disciples, but not all disciples are apostles …

· Civil Liberties are rights- chiefly rights to be free of government interference – accorded to an individual buy the Constitution: free speech, free press, etc. (Wilson)

· Civil Rights – legal protections against discrimination because of race, religion, ethnicity or gender.  (Wassermann)

Civil Liberties

Those Things Necessary for a Free and Open Society to Govern Itself

Original Constitutional Rights:

· Habeas Corpus:  You must be brought before a judge and charged with a crime to be detained.  No “Pit of Despair.”

· Bill of Attainder:  You can’t pass a law that makes a specific person guilty without a trial.   No “guilt by legislation.”

· Ex Post Facto:  You can’t make something illegal “after the fact”. No retroactive laws.

On September 25, 1789, Congress transmitted to the state legislatures twelve proposed amendments, two of which, having to do with Congressional representation and Congressional pay, were not adopted. The remaining ten amendments became the Bill of Rights. 


·   Amendment I.  

·  Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press, or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances. 



·   Amendment II.  

·   A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed. 



·   Amendment III.  

·   No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in time of war, but in a manner to be prescribed by law. 

·   Amendment IV.  

·   The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized. 


·   Amendment V.  

·   No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb, nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use without just compensation. 


·   Amendment VI.  

·   In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed; which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the assistance of counsel for his defence. 

·   Amendment VII.  

·   In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law. 



·   Amendment VIII.  

·   Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted. 



·   Amendment IX.  

·   The enumeration in the Constitution of certain rights shall not be construed to deny or disparage others retained by the people. 



·   Amendment X.  

·   The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.

· NOTE: At the time of adoption, these amendments were about the federal government.  Citizens of each state were also guaranteed rights by their own state constitutions.

· Roosevelt’s Four Freedoms ( State of the Union, January 6, 1941)

· Freedom of speech and expression

· Freedom of every person to Worship God in his own way

· Freedom from want

· Freedom from fear

· The Four Freedoms by Norman Rockwell

Am I My Brother’s Keeper?

· Micah 6
8 He has showed you, O man, what is good. 
And what does the LORD require of you? 
To act justly and to love mercy 
and to walk humbly with your God. 


The First Amendment

· Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press, or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances. 
· Freedom of Religion:

· The Establishment Clause

· The Free Exercise Clause

· Freedom of Expression

· Freedom of Speech 

· Freedom of the Press

· Right to Peaceably Assemble

· Right to Petition Government for Redress

· Five Freedoms in the First Amendment  SPRAP
· One thing that ties them together is that they are ways to identify and challenge a government that has gotten out of hand.

Freedom of Religion

· Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof

· (Notice: CONGRESS…  9 of 13 original colonies had official churches)

· “Separation of Church and State”  Thomas Jefferson’s 1802 letter to the Danbury Baptists

· “Wall of Separation” Hugo Black’s majority opinion, Everson v. Board of Education (1947)

· Lemon vs. Kurtzman (1971)

· Direct state aid can’t be used for religious instruction

· Created a Three Part Test:

· Aid must have a secular purpose

· Its primary effect can neither advance or inhibit religion

· It may not create an excessive entanglement

Freedom of Speech and of the Press

· Stocking the Shelves at the Framer’s Marketplace of Ideas 

· “or abridging the freedom of speech, or of the press”


· except for:

· Slander 

· Libel

· Sedition

· Indecency

· Criminal Behavior

· The Clear and Present Danger test

· What is Speech?

· “Emblematic Behavior” and “Symbolic Speech”

· Wassermans’ “Speech Plus”

· From Flag Burning to Political Contributions

· Off the Record?

· No federal constitutional right to protect your  journalistic sources; many states have “shield laws”.

Freedom of Assembly

· “or the right of the people peaceably to assemble”

· So why do I need a parade permit?

· Peaceable is the key word.

· The government can regulate, but not prohibit.

· Safety and order are balanced against liberty.  (Sound familiar?)

Right to Petition for Redress

· “and to petition the Government for a redress of grievances.”


· (Think about Esther)

· The forgotten freedom

· I am somebody!  I am a constituent.

· The bottom line: We have standing with our government because it is OUR government.  We created it.  There is no nobility that can ignore us or threaten us.

· Remember Bill Cosby!

Great, Great Uncle Hugo:

· "I believe that our Constitution," Justice Black once said, "with its absolute guarantee of individual rights, is the best hope for the aspirations of freedom which men share everywhere." 

The Second Amendment

· A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.

· Questions, questions, questions:

· Is this an individual right or a communal right?

· What does “well regulated” mean and by whom?

· For that matter, what does “militia” mean in 2005?

Civil Liberties and Criminal Justice

The Rights of the Accused

The Fourth Amendment

· The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized. 


· When is a search or seizure “reasonable”?

· When a warrant is obtained

· Issued by Judge (Neutral Party)

· Need for probable cause

· Upon arrest

· When permission is granted

· Plain Sight Doctrine 

· Stop and Frisk Rule 

The Fifth Amendment

·  No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb, nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use without just compensation. 


· Grand Jury Indictment Required: Must have sufficient evidence to warrant a trial

· No Double Jeopardy (but related offences, different levels of government, and civil cases are OK)

· No Self Incrimination

· “Due Process” guaranteed

· No “Taking” of Private Property for Public Purposes (without just compensation)

· Eminent domain

“Right to Remain Silent”

· Miranda vs. Arizona (1966)

· Self incrimination

· Due Process of Law

· You have the right to remain silent. Anything you say can and will be used against you in a court of law. You have the right to speak to an attorney, and to have an attorney present during any questioning. If you cannot afford a lawyer, one will be provided for you at government expense. 

The Sixth Amendment

· In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed; which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the assistance of counsel for his defence. 

· Speedy, public trial

· Impartial Jury

· Informed of the nature of the charges against you

· Confront witnesses; compel witnesses

· Assistance of Counsel

· 1790 Federal Crimes Act provided counsel for capital crimes

· Gideon vs. Wainwright (1963)

· 14th amendment’s equal protection guarantee extended this right to state court cases

· (incorporation)

The Eighth Amendment

· Amendment VIII.  

·   Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted. 


The Ninth and Tenth Amendments

· Amendment IX.  

·   The enumeration in the Constitution of certain rights shall not be construed to deny or disparage others retained by the people.

· (Just because we don’t mention it specifically doesn’t mean it doesn’t exists) 



·   Amendment X.  

·   The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.

Expanding on the Bill Of Rights:

· The Civil War Amendments:  13,14 and 15 (1865, 1868 ,1870)

· Amendment 13 - Slavery Abolished 

· Amendment 14 - Citizenship Rights, Due Process, Equal Protection 

· Amendment 15 - Race no bar to vote

· The Real Key is Section 1 of Amendment 14 – 

· 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws. 

· States shall provide due process and guarantee equal protection under the laws

Strange Math, Part One:

· 14 X 2 + 57 years + 5 = 10 (or more!)

· The Doctrine of Incorporation

· The guarantee of due process in the 5th and 14th amendments, and of equal protection in the 14th amendment allows the Supreme Court to incorporate other constitutional rights when limiting state governments in their actions against citizens

· Or in plain English: Does the Bill of Rights apply to the states?  Yes, yes it does.  Well, mostly…  (Partial Incorporation)

Strange Math, Part Two:

· “Right to Privacy”

· Not an explicit constitutional term; it is “inferred”

· Griswold v. Connecticut (1965)

· Justice Douglas: 1st, 3rd, 4th, 5th, and 9th creates penumbras, formed by emanations from those guarantees that give them life and substance.”

Why Civil Liberties Are Like My Waistline:

· They are ever expanding!

· Free Speech: Now includes “symbolic speech”

· Privacy: Created from 1,3,4,5,and 9.  Now includes “consenting adult activity”

· Due Process:  First expanded to include state court systems, now includes the bureaucratic process (administrative hearings), and other individual rights
The Struggle for Civil Rights

Protecting Ourselves from… Ourselves

In a Perfect World:

· 
Colossians 3:11 Here there is no Greek or Jew, circumcised or uncircumcised, barbarian, Scythian, slave or free, but Christ is all, and is in all. 
12 Therefore, as God's chosen people, holy and dearly loved, clothe yourselves with compassion, kindness, humility, gentleness and patience. 13 Bear with each other and forgive whatever grievances you may have against one another. Forgive as the Lord forgave you. 14 And over all these virtues put on love, which binds them all together in perfect unity. 


Civil Rights Cases

· Plessy vs. Ferguson (1896)

· Upheld the 1890 Louisiana statute called the "Separate Car Act", which stated "that all railway companies carrying passengers in their coaches in this state, shall provide equal but separate accommodations for the white, and colored races… 

· Brown vs. The Board of Education of Topeka, Kansas (1954)

· "We conclude that the doctrine of 'separate but equal' has no place. Separate educational facilities are inherently unequal."

· —Chief Justice Earl Warren

Civil Rights Legislation

· Civil Rights Act of 1964

· Based on the Commerce Clause

· Aimed to eliminate discrimination based on race, ethnicity, gender or religion

· Amendment 24 (1964)

· No poll taxes

· Voting Rights Act of 1965

· No literacy tests, no “grandfather clauses”

· Civil Rights Act of 1968

· Forbade discrimination in housing

Equal Rights NOW!
Women’s Rights

· 19th Amendment (1920) Votes for Women

· 1923 Equal Rights Amendment proposed

· 1963 Pay Equity Law

· 1964 Title VII of the Civil Rights Act aims to eliminate gender discrimination

· 1972 – Title IX of Education Act prohibits sex discrimination – funding for women’s sports

· 1973 Congress approves Equal Rights Amendment (ERA) for submission for ratification

· (The ERA is never ratified, despite an extension of time.  However, “incorporation” of equal rights under the 14th amendment now make the ERA seem less necessary.)

Other Groups Seeking Civil Rights:

· Gay, Lesbian, Bi-Sexual and Transgendered Americans

· Lawrence vs. Texas – overrules Texas sodomy law

· Disabled Americans

· 1990 Americans with Disabilities Act (ADA)

· Requires public building access; reasonable accommodations from employers; includes physical and mental impairments.

· Senior Citizens

· 1967 Age discrimination outlawed via the Age Discrimination in Employment Act.

· 1978 No more mandatory retirement.

· This one is the one to watch!

Why Should I Care?

· But civil rights and liberties not only protect individuals, they defend our system of government…  They give us standards by which to judge the players; they underline the historical truth that majorities can be wrong and that leaders can mislead.  (Wasserman p. 178)

· Civil rights and liberties are part of what make us a civilized society. We are a society of laws, not men.

· How we treat each other matters.  “Do justice, love mercy, walk humbly…”

Which Side Are You On?

· John Adams on religiosity: "Neither philosophy, nor religion, nor morality" can govern people "against their vanity, their pride, their resentment, or revenge"; "Nothing but force and power and strength can restrain them."

· Judge Learned Hand: Liberty lies in the hearts and minds of men and women; when it dies there, no constitution, no law, no court can save it.

· Sir, let me ask you:  "Do you feel it is wrong to discriminate against a person solely on the basis of their race or color?" 

It Matters to God

· Malachi 3:5 "So I will come near to you for judgment. I will be quick to testify against sorcerers, adulterers and perjurers, against those who defraud laborers of their wages, who oppress the widows and the fatherless, and deprive aliens of justice…

· Matthew 25:44  "They also will answer, 'Lord, when did we see you hungry or thirsty or a stranger or needing clothes or sick or in prison, and did not help you?' 
45"He will reply, 'I tell you the truth, whatever you did not do for one of the least of these, you did not do for me.' 


 In order to form a more perfect union… 


· Core American Beliefs:

· Private property

· Capitalism

· Nationalism and exceptionalism

· Democracy

· Equality

· Individual liberty
· Central Question:

· The nature of man

· What you believe informs how you create a government.

· What you believe informs how you view and interact with YOUR government!

· What you believe informs how you live.

Justice Harlan’s Dissent in Plessy vs. Ferguson

· But in view of the Constitution, in the eye of the law, there is in this country no superior, dominant, ruling class of citizens. There is no caste here. Our Constitution is color-blind, and neither knows nor tolerates classes among citizens. In respect of civil rights, all citizens are equal before the law. The humblest is the peer of the most powerful. The law regards man as man, and takes no account of his surroundings or of his color when his civil rights as guaranteed by the supreme law of the land are involved. 

